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    Introduction


    This commentary is intended to be used by foreign private sector employers, foreign managers and foreign employees. It is not designed for the public sector. As such, it does not go into detail about other provisions pertaining only to public sector employees, such as those on public sector pay, etc. This commentary is a practical explanation of the Labour Code and points out the most problematic areas; it does not analyze in detail each aspect of employment law or provide extensive theoretical background. The text is complemented with numerous examples in order to clarify key issues, as well as with the text of relevant provisions of the Civil Code (Act No. 40/1964 Coll.). In preparing this commentary the authors have applied their broad practical experience with Labour Code.


    The current Labour Code (Act No. 262/2006 Coll.) was adopted after a problematic legislative procedure in 2006 and has been in effect since 1 January 2007, replacing the previous Labour Code adopted in 1965 (Act No. 65/1965 Coll.). The purpose of the current Labour Code was to introduce more flexibility and contractual freedom into employment relationships (the previous Labour Code was based on the concept that what is not expressly allowed by law is forbidden). This goal was not reached, and after being in effect for almost four years it is safe to say that this Labour Code contains many problematic issues which will have to be clarified by an amendment or a new regulation entirely. Some of the problems of the original wording were corrected by a technical amendment to the Labour Code (Act No. 362/2007 Coll.) with effect from 1 January 2008, others by a decision of the Constitutional Court (No. 116/2008 Coll.) repealing numerous Labour Code provisions. However, this decision itself created several new issues, especially as it concerns the invalidity of legal acts.


    In 2007-2008, the Ministry of Labour and Social Affairs prepared a draft conceptual amendment to the Labour Code, with the cooperation of a panel of employment law experts that included the authors of this publication. Although this amendment should resolve the problematic issues, due to the political situation in spring 2009 this new regulation was not approved and its future is unclear.

  


  
    262/2006 Coll.


    .


    ACT


    of 21 April 2006


    .


    The Labour Code


    .


    Amendment: 585/2006 Coll.


    Amendment: 181/2007 Coll.


    Amendment: 261/2007 Coll., 296/2007 Coll., 362/2007 Coll., 357/2007 Coll.


    Amendment: 116/2008 Coll.


    Amendment: 121/2008 Coll., 126/2008 Coll.


    Amendment: 294/2008 Coll.


    Amendment: 305/2008 Coll., 382/2008 Coll., 451/2008 Coll.


    Amendment: 320/2009 Coll.


    Amendment: 326/2009 Coll.


    Amendment: 286/2009 Coll.


    Amendment: 306/2008 Coll., 462/2009 Coll.


    Amendment: 347/2010 Coll., 377/2010 Coll.


    .


    The Parliament has passed this Act of the Czech Republic:


    ..


    ..


    ..


    Part one    General


    Title I:    Subject of the act and definition of employment law relationships


    Section 1


    This Act


    a) regulates the legal relationships arising within the performance of dependent work between employees and employers; these relationships are employment law relationships;


    b) also regulates legal relationships of a collective nature. Legal relationships of a collective nature that are related to the performance of dependent work are employment law relationships;


    c) transposes the applicable regulations of the European Communities1;


    d) also regulates certain legal relationships existing at a time before employment law relationships pursuant to subparagraph a) above.


    1 Council Directive 91/533/EEC of 14 October 1991 on an employer’s obligation to inform employees of the conditions applicable to the contract or employment relationship.


    Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to collective redundancies.


    Council Directive 99/70/EEC of 28 June 1999 concerning the framework agreement on fixed-term work concluded by ETUC, UNICE and CEEP.


    Council Directive 97/81/EC of 15 December 1997 concerning the Framework Agreement on part-time work concluded by UNICE, CEEP and the ETUC.


    Council Directive 94/45/EC of 22 September 1994 on the establishment of a European Works Council or a procedure in Community-scale undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees.


    Council Directive 97/74/EC of 15 December 1997 extending, to the United Kingdom of Great Britain and Northern Ireland, Directive 94/45/EC on the establishment of a European Works Council or a procedure in Community-scale undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees.


    Council Directive 2006/109/EC of 20 November 2006 adapting Directive 94/45/EC on the establishment of a European Works Council or a procedure in Community-scale undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees, by reason of the accession of Bulgaria and Romania.


    Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general framework for informing and consulting employees in the European Community.


    Art. 13 of Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a European company with regard to the involvement of employees.


    Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses.


    Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the framework of the provision of services.


    Council Directive 96/34/EC of 3 June 1996 on the framework agreement on parental leave concluded by UNICE, CEEP and the ETUC.


    Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain aspects of the organisation of working hours.


    Council Directive 94/33/EC of 22 June 1994 on the protection of young people at work.


    Council Directive 91/383/EEC of 25 June 1991 supplementing the measures to encourage improvements in the safety and health at work of workers with a fixed-duration employment law relationship or a temporary employment law relationship.


    Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements in the safety and health of workers at work.


    Council Directive 89/656/EEC of 30 November 1989 on the minimum health and safety requirements for the use by workers of personal protective equipment at the workplace (third individual directive within the meaning of Article 16(1) of Directive 89/391/EEC).


    Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC).


    Council Directive 75/117/EEC of 10 February 1975 on the approximation of the laws of the Member States relating to the application of the principle of equal pay for men and women.


    Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions.


    Directive 2002/73/EC of the European Parliament and of the Council of 23 September 2002 amending Council Directive 76/207/EEC on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions.


    Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation.


    Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin.


    Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation.


    Directive 2002/15/EC of the European Parliament and of the Council of 11 March 2002 on the organisation of the working hours of persons performing mobile road transport activities.


    Council Directive 2005/47/EC of 18 July 2005 on the Agreement between the Community of European Railways (CER) and the European Transport Workers’ Federation (ETF) on certain aspects of the working conditions of mobile workers engaged in interoperable cross-border services in the railway sector.


    Art. 15 of Council Directive 2003/72/EC of 22 July 2003 supplementing the Statute for a European Cooperative Society with regard to the involvement of employees.


    Introductory provisions


    These introductory provisions define the scope of the Labour Code. The Labour Code constitutes elemental labour law legislation; it regulates the legal relations that arise in connection with employment. The function and the purpose of employment regulations is to regulate the performance of work by the employee for the employer. On the one hand, the aim of the Labour Code is to provide the employer with tools to organize and to control employee work to achieve the employer’s activities (organizational function), and to secure for the employee reasonable working conditions (protective function) on the other hand.


    Employment law relationships, therefore, are quite specific compared to other private law relationships. In labour law, contractual freedom (the parties agree to deviate from the law) is more protective of the employee, being the weaker party to the legal relationship. The Labour Code thus quite often stipulates the duty to behave in a certain way and it does not provide for any different conduct, even if the employee consented to it. Labour law stems from the fact that the pressure to get a job may economically and socially determine the employee’s free will (e.g. when concluding an employment contract). Therefore, the purpose of employment rules is to counterbalance this inequality through the legal protection of preferential treatment of the employee; i.e. the weaker party. The aim should be to find a balance, which however is not at all easy.


    Scope of the Labour Code


    Employment law relationships can be divided into three types – individual, collective and legal relations arising in regards to employment. Individual employment law relationships are deemed to be the legal relations between persons that require the labour force of another person to implement their line of business. Individual employment relations then regulate the rights and the obligations of the person who offers the job and the rights and the obligations of the person who does the job for the person offering it in person and in return for payment. On the other hand, collective employment law relationships regulate employee working conditions and the rights and obligations between the employer and employee representatives. Apart from individual and collective employment law relationships, labour law is also concerned with legal relations that arise in regards to employment. Nonetheless, these legal relations are not of a private nature and they are not contained in the Labour Code but in the Act on Employment.


    The Labour Code also implements EC regulations, primarily EU directives that regulate employment law relationships and which, most importantly, guarantee employees working in the EU reasonable working conditions and occupational safety. Following the need to observe the rules contained in EU Directives, Member States are obliged to implement these in national legislation, specifically the Labour Code. By doing so, Czech labour law will be in harmony with the legal regulations contained in the Directives. A comprehensive overview of the provisions of the Labour Code that implement EU legislation is provided under Section 363(1).


    The Labour Code also regulates certain legal relations that arise prior to the creation of employment law relationships (employment, legal relations established on the basis of agreements for work performed outside an employment law relationship). This primarily concerns the parties’ rights and obligations prior to the conclusion of an employment law relationship, where on the one side stands the employer and on the other side stands the natural person – the job applicant (Section 30 to Section 32). Until the employment law relationship is formed, the parties’ legal relationship cannot be deemed to be an employment law relationship.


    Derived then from employment law relationships are the rights and obligations of some persons that are regulated by the Labour Code (e.g. the rights of next of kin, survivors, the obligations of natural and legal persons, for whom the employee is released, etc.). These relations are regulated by the Labour Code, but they cannot be deemed to be employment-related.


    Related provisions:


    Section 30–32 of the Labour Code – procedure preceding commencement of employment law relationships


    Section 363(1) of the Labour Code – list of the provisions transposing EU regulations


    Related legal regulations:


    Act on Employment – No. 435/2004 Coll.


    Section 2


    (1) The rights or obligations within employment law relationships may be regulated in derogation of this Act provided that this is not explicitly prohibited by this Act or unless it follows from the nature of its provisions that no derogation is possible. No derogation is possible from the provisions set out in Section 363(1), which transpose the regulations of the European Communities; however, this does not apply if the derogation is for the benefit of the employee.


    (2) A derogating regulation of the rights or obligations pursuant to paragraph 1 above may be stipulated by an agreement and, under the conditions set out by this Act, also by an internal regulation.


    (3) A derogating regulation of the rights concerning salary rights and other rights in employment law relationships (Section 307) may not be lesser or greater than the right stipulated by this Act, a collective agreement or, as appropriate, an internal regulation as the lowest or highest permissible.


    (4) Dependent work that is performed within the relationship of superiority of the employer and subordination of the employee means exclusively personal performance of the employee’s work for the employer based on the employer’s instructions, on the employer’s behalf, for a salary, public sector pay or remuneration for work, during working hours or at an otherwise determined or agreed time at the employer’s workplace, or at a place that is otherwise agreed, at the employer’s expense and responsibility.


    (5) Dependent work pursuant to paragraph 4 above also includes those cases where the employer temporarily assigns its employee for the performance of work to some other employer on the basis of authorization pursuant to a special legal regulation (hereinafter an ‘employment agency’) and on the basis of an arrangement made in the employment contract or agreement to perform work whereby the employment agency agrees to provide its employee with an opportunity to temporarily perform work according to the employment contract or agreement to perform work for some other employer (hereinafter the ‘user’) and the employee agrees to perform the work according to the user’s instructions and on the basis of an agreement on temporary assignment of an employee of the employment agency concluded between the employment agency and the user.


    (6) Work by natural persons under the age of 15 years or aged 15 years and older until the completion of compulsory education is prohibited. These persons may perform only artistic, cultural, advertising or sports activities under the conditions stipulated by a special regulation.


    Mandatory and non-mandatory rules


    This is a key Section of the Labour Code. On the one hand it stipulates the fundamental concept that ‘what is not prohibited is permitted’ and on the other hand it defines employment as the subject-matter of labour law.


    The principle ‘what is not prohibited is permitted’ contained in paragraph 1 ensues from the foregoing general private law principle of autonomy of will, or also contractual freedom. The said principle significantly strengthens contractual freedom in employment law relationships and employment flexibility in general. Parties to employment law relationships may engage in conduct that is not prohibited by a legal regulation or in conduct with regard to which the nature of legal provisions does not clearly state that it may not be deviated from.


    Employment law relationship rights and obligations may be regulated at variance with this statute, if the law does not prohibit this. Therefore, parties to an employment law relationship may do everything that is not prohibited by law. The flexible concept of this principle is then unfortunately significantly restricted by a comprehensive list of mandatory provisions which it is not possible to deviate from. The provisions of Section 2(1) present three cases when the principle ‘what is not prohibited is permitted’ is restricted. These are as follows:


    
      	statutory prohibition;


      	the nature of a provision;


      	provisions implementing EU law.

    


    The first category of rules that one cannot deviate from are categorical prohibiting rules; i.e. rules that expressly prohibit certain conduct of entities. The identification of this type of rules should not pose a problem in practice: they should be obvious from the use of the prohibiting imperative, i.e. primarily from using collocations such as ‘it is prohibited, may not, it is not permitted’, etc. Other mandatory rules where the law directly prohibits divergent conduct are defined in Section 363(2).


    Nonetheless, most mandatory rules need to be recognized by their nature; i.e. using interpretive rules, the legislator signifies whether a legal rule can or cannot be deviated from. Mandatory rules may be deemed to be rules that permit only one solution, i.e. the recommended solution. The legal sentence will then contain words such as ‘solely, only, expressly’ (e.g. Section 3). Moreover, the nature of a provision needs to be established on the basis of its interpretation; the sense, aim and purpose of the given provision should be taken into regard. In other words the aim, purpose and function of the Labour Code and labour law should be reviewed. However, such a teleological interpretation is no easy thing. Both the organization function and the protective function of labour law need to be taken into consideration. The labour law principles laid down in Section 13 and Section 14 may be applied. Furthermore, provisions which cannot be deviated from owing to their nature may also be deemed status-related matters, i.e. provisions that regulate the position (status) of the parties – (Section 6 to Section 12) and provisions that regulate compensation for damage (Section 248 to Section 275, Section 365 to Section 393).


    The last category of restrictions of the ‘what is not prohibited is permitted’ principle is described under Section 363(1), which defines the provisions one may deviate from but only in favour of an employee. These provisions are harmonization provisions through which EU law, represented by the Directives of the EC, has been implemented into the law of the Czech Republic. Deviation in favour of an employee in this sense is not a problem since Directives provide only for minimum employee protection that will not be disturbed by deviating from a provision for an employee’s benefit.


    Definition and characteristics of employment


    The provisions of Section 2(4) and (5) define the term ‘employment’. Employment falls under labour law. Thus, it is an activity that is regulated by labour law and as stated under Section 3, if the subject-matter of the relationship between the parties is an activity that shows signs of employment, such an activity must be performed under an employment law relationship.


    The following is characteristic of employment:


    
      	organizational subordination of an employee;


      	employer costs;


      	work performed in the name of the employer and at its responsibility;


      	work performed during regular hours scheduled by the employer;


      	remuneration is subject only to performance of work.

    


    What is typical of employment and contrary to self-employment is the superiority and the subordination of the persons who do the work. Thus, work is performed in the way required by the employer and in accordance with its instructions. The employer also manages and controls the work on an ongoing basis. Thus, the employee performs specific activities on a repetitive basis in accordance with the instructions given to him. The second element that distinguishes employment from self-employment is at whose costs the work is performed. Raw material, energy, material, tools, aids and work space are primarily deemed to be costs. Employment (work performed at the employer’s costs) should mainly be performed on the employer’s premises (at its workplace) using a contractor’s material.


    Where employment is concerned, work is performed on behalf of the employer and at its responsibility. The employee does the work on behalf of the employer and should he cause damage to a third person, the employer is liable for such damage. Similarly, should the employee sustain damage while performing work caused by a third person, the employer is liable for such damage in accordance with employment liability.


    Where employment is concerned, the employer allocates work to the employee in accordance with working hours and periods of rest stipulated by the Labour Code. The employer is thus entitled to utilize the employee’s work potential only in the time periods and under the terms and conditions set in the Labour Code. Thus, the basic features of employment are scheduling of working hours and allocation of work only during these working hours, observance of the length of working hours and shifts, restriction of overtime and night work, statutory breaks at work and periods of rest, time off in the event of an impediment to work, provision of the employee’s vacation and keeping records on working hours.


    What is also typical of employment is that salaries are agreed upon as regular payment provided to the employee for performance of work. Salaries are calculated in relation to time, i.e. salaries are remuneration that depends on the number of hours worked during working hours. The employee is entitled to this remuneration periodically for a certain period (generally a calendar month) and only for performance of work and not other activities therewith connected (costs, liability, independent work). Remuneration (the amount) primarily depends on the number of hours worked, or standardization of work, if applicable, and not on the value of the final thing.


    Related provisions:


    Section 3 of the Labour Code – regulation of dependent work


    Section 6–12 of the Labour Code – parties to employment law relationships


    Section 13 of the Labour Code – basic principles of employment law relationships


    Section 14 of the Labour Code – exercise of rights and performance of obligations arising out of employment law relationships


    Section 248–275 of the Labour Code – compensation for damage


    Section 363 of the Labour Code – list of provisions transposing EU regulations, list of mandatory rules


    Sections 365–393 of the Labour Code – liability of employers for damage in cases of accidents at work and occupational diseases


    Section 3


    Dependent work may be performed only within an employment law relationship pursuant to this Act unless it is regulated by special legal regulations.2 Basic employment law relationships pursuant to this Act include employment law relationship and legal relationships established by agreements on work performed outside an employment law relationship.


    2 E.g. Act No. 218/2002 Coll., on the service of public servants in administrative authorities and on remuneration of these servants and other employees in administrative authorities (the Service Act), as amended; Act No. 361/2003 Coll., on the service relationship of members of the security corps, as amended.


    Dependent work


    This Section lays down the rule according to which employment defined under Section 2 (4) and (5) of the Labour Code may be performed only under an employment law relationship. Thus, if a natural person does work in person that bears the signs of employment for another natural person or for a legal person, the individual must perform this work under an employment law relationship (he cannot do such work on the basis of, for example, a contract for work done or another type of contract according to the Civil Code or the Commercial Code). These relationships will also be deemed to be employment law relationships by state bodies in regards to tax or social insurance issues, or by the court in the event of specific legal disputes.


    Employment and legal relationships established on the basis of agreements for work performed outside of employment (agreement to complete a job and agreement to perform work) are deemed to be employment law relationships.


    Related provisions:


    Section 2(4) and (5) of the Labour Code – definition of dependent work


    Section 4: Repealed


    Relationship between the Civil Code and the Labour Code


    This Section was repealed through a judgment of the Constitutional Court with effect as of 14 April 2008. It defined the mutual relationship between the Civil Code and the Labour Code given the principle of delegation. According to the principle of delegation the Civil Code could be applied to employment law relationships only if the Labour Code so expressly stipulated (refer to the so-called delegation provisions under Section 13, Section 18, etc.). The Constitutional Court cancelled this principle on the grounds of its contradiction with the principle of a legal state and in its justification the Constitutional Court stated that the Civil Code should continue to be applied in employment law relationships on the basis of the principle of subsidiarity. According to the subsidiarity principle, we always apply the Civil Code to employment law relationships if the provisions of the Labour Code cannot be applied.


    The problem of this application lies in the fact that this principle is not expressly stated in legal regulations. The Labour Code itself did not take this principle into account, it in no way establishes its position in regards to this principle, it does not contain adequate varying legislation, nor does it specifically exclude the application of certain provisions of the Civil Code that are unsuitable when it comes to labour law.


    Related provisions:


    Section 13 of the Labour Code – basic principles of employment law relationships


    Section 18 of the Labour Code – relationship between the Civil Code and the Labour Code


    Related legal regulations:


    Judgment of the Constitutional Court dated 12 March 2008 – No. 116/2008 Coll.


    Section 5


    (1) This Act applies to relationships arising out of the discharge of a public office only if explicitly stipulated by this Act or if stipulated by special legal regulations.


    (2) If a public office is discharged within an employment law relationship, the employment law relationship shall be governed by this Act.


    (3) Labour relationships between a cooperative and its members shall be governed by this Act unless a special legal regulation stipulates otherwise3.


    (4) This Act applies to employment law relationships of judicial trainees, State attorneys, State attorney trainees and employees performing State administration in administrative authorities as a service that is provided by the Czech Republic to the general public pursuant to the Service Act only if expressly stipulated by this Act or if stipulated by special legal regulations4.


    (5) Employment law relationships of trainees preparing for the performance of public service; officers of local governments; academic employees of institutes of higher learning; pedagogical workers4a; directors of public research institutions; captains of vessels and members of crew on seagoing vessels4b; employees of the Probation and Mediation Service; attorneys-at-law performing the legal profession within an employment law relationship4c; assistants of judges4d; assistants of State attorneys4e; the Ombudsman; the Deputy Ombudsman; notarial candidates; notarial trainees4f; distraint candidates; distraint trainees4g and trainee attorneys-at-law4h shall be governed by this Act unless a special legal regulation stipulates otherwise5.


    3 Section 226 of the Commercial Code.


    4 Act No. 6/2002 Coll., on courts, judges, lay judges and State administration of the judiciary and on amendment to some other laws (Courts and Judges Act), as amended.


    Act No. 283/1993 Coll., on State attorneys, as amended.


    4a Act No. 563/2004 Coll., on pedagogical workers and on amendment to some laws, as amended.


    4b Section 68 of Act No. 61/2000 Coll., on marine navigation.


    4c Section 15a of Act No 85/1996 Coll., on the Bar, as amended by Act No. 79/2006 Coll.


    4d Section 36a of Act No. 6/2006 Coll., as amended by Act No. 79/2006 Coll.


    4e Section 32a of Act No 283/2008 Coll., on State attorneys, as amended by Act No. 121/2008 Coll.


    4f Act No. 358/1992 Coll., on notaries and their activities (the Notarial Code), as amended.


    4g Act No. 120/2001 Coll., on judicial distrainers and distraint (the Distraint Rules) and on amendment to other laws, as amended.


    4h Section 36 et seq. of Act No. 85/1996 Coll., on the Bar, as amended.


    5 The Service Act.


    Act No. 312/2002 Coll., on officers of local Governments and on amendment to some laws, as amended.


    Act No. 111/1998 Coll., on universities and amending and supplementing other laws (Act on Universities), as amended.


    Act No. 349/1999 Coll., on the Ombudsman, as amended.


    Act No. 257/2000 Coll., on the Probation and Mediation Service and on amendment to Act No. 2/1969 Coll., on establishment of the ministries and other central State administrative bodies of the Czech Republic, as amended, Act No. 65/1965 Coll., the Labour Code, as amended, and Act No. 359/1999 Coll., on social and legal protection of children (the Act on the Probation and Mediation Service).


    Relation of the Labour Code to other special legal regulations


    This Section defines the relation of the Labour Code to other special legal regulations that regulate special types of employment. It specifies the rules and the extent of application of the Labour Code to the working conditions of these persons. Special legal regulations regulate, for example, the discharge of a public office, employment law relationships between a cooperative and its members, employment law relationships of judicial and legal trainees, prosecuting attorneys, articling attorneys-at-law, regional self-government administrative unit officials, and academic and pedagogical workers. The Labour Code is in most cases regarded as a general legal regulation, whereas special statutes constitute special regulations.


    Title II    Parties to employment law relationships


    Chapter 1    Employee


    Section 6


    (1) The capacity of a natural person as an employee to bear rights and obligations within employment law relationships, as well as the capacity to acquire such rights and assume such obligations through own legal acts, shall arise on the day when the natural person reaches 15 years of age unless this Act hereafter stipulates otherwise; however, the employer may not agree with the natural person on a day preceding the day when the natural person completes compulsory education as the day of commencement of work.


    (2) Incapacitation or limitation of legal capacity of an employee shall be governed by Section 10 of the Civil Code.


    Capacity of natural persons to become employees


    This Section deals with the capacity of natural persons to become employees. It defines the statutory requirements placed on natural persons that are to perform employment work under an employment law relationship.


    A natural person may become an employee if he has capacity to rights and obligations and if he has legal capacity. A natural person acquires both these capacities upon reaching fifteen years of age. Thus, a natural person may conclude an employment contract, an agreement to complete a job or an agreement to perform work as an employee no sooner than he turns fifteen. The natural person and the employer may agree on the natural person starting work on the date when the natural person completes his compulsory education (the regulation makes a collision between employment and compulsory education impossible). The employment law relationship is deemed established on the date agreed as the commencement of employment.


    The Labour Code does not regulate the incapacitation or the limitation of legal capacity; following the principle of the subsidiary application of the Civil Code, the provisions of Section 10 of the Civil Code apply.


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Chapter 2    Employer


    Section 7


    (1) For the purposes of this Act, ‘employer’ means a legal or a natural person who employs a natural person within an employment law relationship.


    (2) The employer acts in employment law relationships on itsown behalf and bears the responsibility following from these relationships.


    Definition of employer, employer’s acts


    This Section defines the term ‘employer’ as being a party to employment law relationships. The employer is a natural or a legal person for whom the employee does work in person; in other words the employer is a person who employs employees under an employment law relationship. As already set down in the definition of employment, when it comes to employment law relationships the employer acts in its own name and at its own liability.


    Section 8


    The legal position of employers who are legal persons shall be governed by Sections 18, 19, 19a, 19b, 19c, 20, 20a, 20f, 20g, 20h, 20i and 20j of the Civil Code.


    Legal person as an employer


    A judgment of the Constitutional Court rendered the delegation-related provisions of this Section obsolete. The legal position of the employer is governed by the respective provisions of the Civil Code not because the Labour Code so stipulates, but because of the subsidiary application of the Civil Code.


    The legal position of the employer, a legal person, is regulated primarily by Sections 18 through to Section 20j of the Civil Code, which identify various types of legal persons, their establishment and conduct.


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Judgment of the Constitutional Court dated 12 March 2008 – No. 116/2008 Coll.


    Section 9


    Where the Czech Republic (hereinafter the ‘State’) is a party to employment law relationships6, it is a legal person and employer. The organizational unit of the State7 that employs an employee in an employment law relationship on behalf of the State shall exercise the rights and perform the obligations under employment law relationships for the State as the body competent in employment law relationships.


    6 E.g. Act No. 219/2000 Coll., on the property of the Czech Republic and acts thereof in legal relations, as amended.


    7 Sections 3 and 51 of Act No. 219/2000 Coll.


    The state as a party to employment law relationships


    This Section regulates the position of the State as a party to employment law relationships. Where employment law relationships are concerned, the Czech Republic is regarded as being a legal person, which is, like other employers, subject to civil regulations. In employment law relationships the State is represented by its organizational unit and its conduct is regulated by the Act on the Property of the Czech Republic.


    Related legal regulations:


    Act on Property of the Czech Republic – No. 219/2000 Coll.


    Section 10


    (1) The capacity of a natural person to bear rights and obligations in employment law relationships as the employer shall arise at birth. The capacity of a natural person to acquire rights and assume obligations in employment law relationships through own legal acts as the employer shall arise upon reaching eighteen years of age.


    (2) Incapacitation or limitation of the capacity of a natural person, who is an employer, to legal acts shall be governed by Section 10 of the Civil Code.


    Capacity of natural persons in employment law relationships


    This Section defines the employer’s capacity in employment law relationships. Capacity in this sense means that a person has rights and obligations in legal relations and that he can acquire these rights and obligations through his own legal conduct. Where the employer is concerned, natural and legal persons must be distinguished. A natural person becomes entitled to rights and obligations (acquires legal personality) at birth. That means that from birth onwards a natural person can become an employer and he may own an enterprise even with employees. A natural person gains legal capacity, i.e. the capacity to acquire rights and obligations through his own legal acts, when he turns eighteen. Thus, a natural person can act as an employer towards employees from the age of eighteen. A legal person becomes entitled to rights and obligations and gains legal capacity as of the date of its incorporation.


    Paragraph 2 regulating incapacitation and limitation of legal capacity became obsolete since the judgment of the Constitutional Court; which introduced fully the subsidiarity principle of the Civil Code.


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Judgment of the Constitutional Court dated 12 March 2008 – No. 116/2008 Coll.


    Section 11


    (1) The legal acts of a legal person who is an employer in employment law relationships shall be governed by Section 20 of the Civil Code.


    (2) The legal acts of a natural person who is an employer shall be performed, in employment law relationships, by this natural person; instead of this person, such acts may be performed by persons authorized by him/her.


    (3) In cases set out in Section 9, the legal acts in employment law relationships shall be performed by the head of the organizational unit of the State; other employees may perform such acts under the conditions stipulated by the Act on Property of the Czech Republic and its Representation in Legal Relations.


    (4) Managerial employees of an employer mean those employees who are authorized, at the individual management levels, to determine and impose working tasks on subordinate employees, organize, direct and control their work and give them binding instructions to this end. The head of an organizational unit of the State is also a managerial employee.


    Legal acts of the employer


    This Section regulates the employer’s conduct. It generally applies that the employer acts either in person or through a representative. Section 20 of the Civil Code regulates the legal conduct of legal persons. If the employer is a natural person, he acts either in person or through a person appointed by him.


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Managerial employee


    Paragraph 4 defines the term ‘managerial employee’. A managerial employee acts in employment law relationships towards employees that are subordinate to him on behalf of the employer. A managerial employee is deemed an employee who, based on the employer’s decision, manages employees that are subordinate to him. Each employer is thus entitled to develop a vertical hierarchical organizational structure that will define the superiority and the subordinarity of individual employees from company director to rank-and-file employees.


    Chapter 3    Representation


    Section 12


    Representation in employment law relationships shall be governed by Sections 22, 23, 24, 31, 32, 33, 33a and 33b of the Civil Code.


    Representation


    This delegation-type Section has been made obsolete following a judgment of the Constitutional Court. The Labour Code does not regulate representation. Representation is thus governed by the respective provisions of the Civil Code not because the Labour Code so stipulates, but because of the subsidiary application of the Civil Code.


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Judgment of the Constitutional Court dated 12 March 2008 – No. 116/2008 Coll.


    Title III    Fundamental principles of the employment law relationships


    Section 13


    (1) Employment law relationships pursuant to this Act may arise only with the consent of the natural person and the employer.


    (2) The employer


    a) must not transfer the risk following from the performance of dependent work to employees;


    b) must provide for equal treatment of employees and comply with the prohibition of any discrimination against employees;


    c) must comply with the principle of provision of equal salary or public sector pay or other pecuniary performances and performances of a pecuniary value, and remuneration, as appropriate, for the same work and work of the same value;


    d) must provide employees with information in employment law relationships and provide for consulting the employees;


    e) must acquaint employees with the collective agreement and internal regulations;


    f) may not impose pecuniary penalties on or require such penalties from employees in respect of breach of any obligation arising out of a employment law relationship; this shall not apply to damage for which the employees are liable;


    g) may not request or agree on security for an obligation in a employment law relationship, except for a non-competition clause and deductions from income under the employment law relationship;


    h) may temporarily assign an employee for the performance of work at some other legal or natural person only pursuant to Section 2(5), except for increasing or improving the qualifications at some other legal or natural person [Section 230(5) and Section 231(3)].


    (3) Employees in an employment law relationship shall have the right to be assigned work within the scope of the set weekly working hours, except for reduced working hours (Section 80) or accounts of working hours (Sections 86 and 87), as well as to distribution of working hours prior to commencement of work, unless this Act hereafter stipulates otherwise.


    (4) Employees may not perform work of the same type for the same employer within an additional employment law relationship or based on agreements on work performed outside an employment law relationship. If the employer is the State, the first sentence shall apply only in respect of performance of work within the same organizational unit of the State.


    (5) Employers shall be obliged to strive to create and develop employment law relationships in conformity with this Act, other legal regulations and good morals.


    Basic principles of employment law relationships


    This Section lays down the basic principles to be followed when regulating employment law relationships.


    The introductory principle constitutes a rule according to which an employment law relationship cannot be established without the consent of the natural person and the employer. This principle fulfils the no forced labour principle. A natural person should start working only if he agrees to it. Where employment contracts and agreements for work performed outside an employment law relationship are concerned, the employee’s consent is supported by the bilateral nature of these legal acts. The same should also apply where the employee’s employment is subject to appointment. In this case the employee’s acceptation must at least be expressed by his taking up the office he was appointed to. The forced labour prohibition ensues from international documents dedicated to human rights as well as from the Charter of Fundamental Rights and Basic Freedoms (Article 9). The Convention for the Protection of Human Rights and Fundamental Freedoms stipulates the prohibition of forced or compulsory labour in Article 4. The Forced Labour Convention (C29), concerning forced or compulsory labour, defines the term ‘forced labour’ under Article 2(1) as all work for which the person who performs it has not offered himself voluntarily. The employee may thus perform work only subject to his own consent. Therefore, the employee cannot be ordered to do work and his job cannot be changed without the employee’s consent. The only exception according to the above resources is when the case concerns a public interest which overrides the interest of private persons, including employers.


    Further principles include:


    
      	prohibition to transfer the risk following from employment to the employee;


      	equal treatment of employees and the non-discrimination principle;


      	provision of information and consulting;


      	prohibition to impose pecuniary penalties on employees for breach of employment obligations;


      	prohibition to arrange a security for an obligation in an employment law relationship.

    


    International treaties:


    Forced Labour Convention – No. 506/1990 Coll.


    Convention for the Protection of Human Rights and Fundamental Freedoms – No. 209/1992 Coll.


    Related legal regulations:


    Charter of Fundamental Rights and Basic Freedoms – No. 2/1993 Coll.


    Prohibition to transfer risk to the employee


    The obligation not to transfer the risk following from the employer’s activities to the employee is an essential principle in consequence of the nature of employment work performed by the employee for the employer.


    The employee is organization-wise subordinate to the employer and performs work in accordance with the employer’s instructions. The employer determines where, when and what work the employee will do and the method of its realization; the work is performed for the employer and on its behalf. Thus, the employee has little input in the content of his work or in securing its output and profit. Work is performed at the responsibility (liability) of the employer. It is thus liable towards third persons whose conduct cannot result in rights and obligations directly toward the employee. Therefore, the employee cannot bear any direct consequences of the employer’s economic activities. These should not be reflected in the employee’s salaries, liability for damage or contractual fine.


    Equal treatment of employees and non-discrimination principle


    The principle of equal treatment of all employees implies the employer’s obligation to secure identical treatment of all employees under an employment law relationship. Equal treatment of employees means that the employer adopts the same approach to all employees, especially in what concerns their recruitment, identical working conditions, remuneration of also other pecuniary performance or performance of a pecuniary value, vocational training and promotion.


    The non-discrimination principle prohibits both direct and indirect discrimination. Direct discrimination is deemed an act or omission, where employees are discriminated in direct connection with a discrimination feature, i.e. the employee is treated less favourably than another employee on grounds that constitute a discrimination indicator. Indirect discrimination is deemed an act or omission which in itself is neutral, nonetheless, in the end it puts at a disadvantage certain employees compared to others on the grounds of a discrimination indicator. Discrimination features are primarily race, colour, sex, sexual orientation, language, belief and religion, political or other opinions, membership or involvement in political parties or political movements, in trade unions and other associations, nationality, ethnic or social origin, property, lineage, health conditions, age, marital and family status or duties towards family. For more information refer to Section 16.


    In EU law the principle of equal treatment and the non-discrimination principle are reflected in EU Directives which always focus on one segment of protection. This primarily concerns directives that regulate equal treatment between men and women – the EC Equal Pay Directive, the EEC Equal Treatment of Men and Women Directive, the EC Implementing Equal Treatment Amendment Directive, the EC Equal Treatment of Men and Women Directive, the EC Equal Treatment Irrespective of Racial or Ethnic Origin Directive and, primarily, the EC General Framework for Equal Treatment Directive.


    Related provisions:


    Section 16 of the Labour Code – provision on equal treatment and prohibition of discrimination in employment law relationships


    Related regulations of the European Communities:


    EEC Equal Pay Directive – No. 75/117/EEC


    EEC Equal Treatment of Men and Women Directive – No. 76/207/EEC


    EC Equal Treatment Irrespective of Racial or Ethnic Origin Directive – No. 2000/43/EC


    EC General Framework for Equal Treatment Directive – No. 2000/78/EC


    EC Information and Consultation Directive – No. 2002/14/EC


    EC Implementing Equal Treatment Amendment Directive – No. 2002/73/EC


    EC Equal Treatment of Men and Women Directive – No. 2006/54/EC


    Provision of information and consulting, right to representation


    Owing to the nature of the work performed by the employee, which is work that is determined by the employer with regard to a subordinated employee, it is necessary that the employee be given adequate information about the facts regarding the performance of the work. For this purpose and in accordance with Directive 2002/14/EC of the European Parliament and of the Council establishing a general framework for informing and consulting employees the employer is obliged to inform the employee or to consult with him the basic issues relating to the performance of work.


    The only principle of a collective nature here stated is the employee’s right to be represented. Employees may associate with other employees to protect their labour rights yet they also have the right to be represented by their representatives in employment law relationships. The hereinabove principles cannot be prevented. On the other hand, the matter in concern is an individual’s right to be represented, i.e. the expression of the will of the individual, a fully competent person, to authorize another entity to establish through their acts the employee’s right and obligations under labour relations. As already ensues from the finding of the Constitutional Court, namely Pl.ÚS 83/06 (No. 116/2008 Coll.), the matter concerns the individual’s right to decide whether or not he will be represented.


    Distribution of work


    Another principle may be deemed to be the rule according to which the employer is obliged to distribute the work of each employee into shifts (the employee should know ahead of time when he is to go to work). The Labour Code thus does not allow for employed employees to do on-call work or to provide assistance on an irregular basis. The employer is obliged to schedule the employee’s working hours in advance, doing so not only in the event of legal relations established through agreements for work performed outside an employment law relationship. Another of the employer’s obligations is to actually assign work to the employee within his scheduled working hours in the extent of stipulated weekly working hours, unless the employer and the employee have agreed on shorter working hours. Should this not be the case, the matter concerns an impediment to work on the part of the employer according to Section 208, whereas the employee is entitled to compensation for wages in the amount of one average monthly salary. An exception is the so-called ‘account of working hours’.


    Related provisions:


    Section 208 of the Labour Code – compensation for average earnings in case of impediments to work on the part of the employer


    Secondary activities


    Another principle relates to so-called secondary activities. According to this principle, the employee may conclude additional employment law relationships with the same employer (employment, a legal relation based on an agreement to complete a job and an agreement to perform work) only if such additional employment law relationship concerns other types of work. The Labour Code in no way limits the number of an employee’s parallel employment law relationships. Where these legal relations exist with one employer, the employee may not perform the same type of work for the employer on the basis of these legal relations. This helps to protect the length of working hours, overtime and occupational safety.


    Conformity of the employment law relationships


    The provisions that require the employer to attend to employment law relationships and good morals are more proclamatory than obligatory. Moreover, the provisions of Section 14 regulate the good morals and obligations of both parties to the employment law relationship.


    Related provisions:


    Section 14 of the Labour Code – exercise of rights and performance of obligations arising out of employment law relationships


    Section 14


    (1) The exercise of rights and performance of obligations arising out of employment law relationships may not infringe on the rights and justified interests of another party to an employment law relationship without a legal reason and may not be at variance with good morals.


    (2) The employer may not penalize or discriminate against an employee in any manner whatsoever for the reason that the employee is asserting his/ /her rights following from employment law relationships in a lawful manner.


    (3) The employer shall be obliged to consult the employee or, at his/ /her request, a trade union or council of employees, or a representative for occupational safety and health protection, on any employee’s complaint relating to the exercise of rights and performance of obligations arising out of employment law relationships. This shall in no way prejudice the employee’s right to assert his/her rights in courts.


    Exercise of rights and performance of obligations


    Another labour law principle is the duty of the parties to an employment law relationship not to interfere in the justified interests of another party and not to act in variance with good morals. The rule stems from the assumption that the parties to an employment law relationship, in particular the employer and the employee, have many rights and obligations under the employment law relationship. These arise directly from legal regulations or from a contract. In exercising these rights, the parties to the employment law relationship must behave in such a way as will not restrict the other parties in the assertion of their rights. Where employment law relationships are concerned, a party is never alone; its rights and obligations correspond to the rights and obligations of others. Following general theories, good morals may be deemed traditional rules of decency and the behaviour of an individual within society. Nonetheless, the prohibition to act in contradiction with good morals is also regulated by the Civil Code.


    Moreover, the employer may not penalize or discriminate against an employee who asserts his rights. The employee’s rights are established by legal regulations, collective agreements, individual contracts, and the employer’s internal guidelines. When asserting these rights, the employee is acting entirely in accordance with the law and he enjoys the rights vested in him. Therefore, the employer cannot proceed in a negative manner against the employee. This situation may also occur if, for example, the employee exercises his rights in regard to outstanding salaries, invalid termination of employment or if he demands performance that he is entitled to in accordance with the law, even if he seeks the same at court. The last principle guarantees the employee the right to consult with the employer and imposes on the employer the obligation to consult with the employee his complaint(s) regarding the exercise of rights and obligations arising from their employment law relationships. Should the employee so request, the employer is obliged to discuss these matters with the trade union or the occupational safety and health care representative.


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Section 15: Trade Unions


    (1) Trade unions are authorized to act in employment law relationships, including collective bargaining pursuant to this Act, under the conditions stipulated by the law or agreed in the collective agreement.


    (2) The body specified in the statutes of the trade union shall act for the trade union8.


    8 Section 6(2)(d) of Act No. 83/1990 Coll., on association of citizens.


    Trade union


    This Section establishes the position of trade unions, as the representative of employees in employment law relationships. Following legal regulations, a trade union is viewed as being an unincorporated association. At least three employees are necessary for a trade union to be established. The will of at least three random employees suffices for the foundation of a trade union, whereby according to legal regulations it represents all employees who are employed by the employer.


    The trade union may represent employees in employment law relationships and it may, through its conduct, constitute employee rights and obligations. The trade union leads collective bargaining negotiations with the employer and concludes agreements to regulate the rights and obligations of the contracting parties and employees. More detailed information about how the trade union operates under the employer is provided in the Labour Code and in the Collective Bargaining Act.


    Related legal regulations:


    Collective Bargaining Act – No. 2/1991 Coll.


    Title IV    Equal treatment, prohibition of discrimination and consequences of breach of the rights and obligations arising out of employment law relationships


    Section 16


    (1) Employers shall be obliged to ensure equal treatment of all employees in relation to their working conditions, remuneration for work and provision of other pecuniary performances and performances of a pecuniary value, vocational preparation and the opportunity to achieve functional or other advance in employment.


    (2) Any discrimination in employment law relationships is prohibited. The terms direct discrimination, indirect discrimination, harassment, sexual harassment, mobbing, instruction to discriminate and inciting to discrimination, and the cases where a difference in treatment is permissible are regulated by the Anti-discrimination Act.


    (3) A difference in treatment shall not be deemed to be discrimination if it follows from the nature of the working activities that such a difference in treatment is a material precondition necessary for the performance of the work; the aim pursued by such an exception must be genuine and the requirement proportionate. Measures where the aim justifies prevention or compensation of disadvantages related to the membership of a natural person in a certain group defined by one of the reasons set out in the Anti-discrimination Act shall also not be deemed to be discrimination.


    Equal treatment and prohibition of discrimination


    This Section elaborates on the equal treatment of employees principle and the prohibition of any discrimination in employment law relationships. It generally ensues from the said principle that the employer must at all times treat employees in the same way and that it may not give any employee preferential treatment or the opposite on the grounds of discrimination. Nonetheless, absolute observance of this principle is not possible taken the purposeful implementation of the employment law relationship and therefore Section 16 lays down the statutory exceptions from the said principle. It follows from the nature of employment law relationships that exceptions may be made from the fundamental observance of the equal treatment of employees principle and from the non-discrimination principle, whereby this allows differences to be made between employees. However, the aforesaid only applies in cases stipulated by law or if there exists a material reason ensuing from the nature of the work that allows for such unequal treatment of employees, i.e. it ensues from the nature of the working activities performed by the employee that there is a material reason that represents a decisive requirement for the performance of the work concerned and which is essential for the performance of this work.


    Related legal regulations:


    Anti-Discrimination Act – No. 198/2009 Coll.


    Section 17


    The legal means of protection against discrimination in employment law relationships are regulated by the Anti-discrimination Act.


    Protection against discrimination


    This Section refers to a special statute, specifically, the Anti-Discrimination Act in what regards the legal means against the breach of the equal treatment principle and the prohibition of the discrimination principle.


    Related legal regulations:


    Anti-Discrimination Act – No. 198/2009 Coll.


    Title V    Legal acts


    Section 18


    Legal acts are governed by Sections 34 to 39, Section 40(3) to (5), Sections 41, 41a, 42a, 43, 43a, 43b, 43c, 44, 45, 49a, 50a, 50b and 51 of the Civil Code. However, an agreement pursuant to Section 51 of the Civil Code may not be at variance with the contents or purpose of this Act.


    Relation to the Civil Code


    The provisions of this Section are of a delegation type. Before the judgment of the Constitutional Court Pl.ÚS 83/06, this Section gave an exhaustive overview of the provisions of the Civil Code that apply to employment law relationships. Currently, i.e. after the above judgment of the Constitutional Court, it applies that legal acts in employment law relationships are governed by the Civil Code, unless the Labour Code stipulates otherwise. The Labour Code constitutes special legislation in what concerns the invalidity of legal acts, i.e. Section 19 to Section 21. The Civil Code relates to other cases, primarily to the creation of legal acts and the essentials of such acts, general cases when legal acts are invalid, the regulation of contracts, withdrawal from contracts, etc.


    Related provisions:


    Sections 19–21 of the Labour Code – other cases of invalidity of legal acts in employment law relationships


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Judgment of the Constitutional Court Pl.ÚS 83/06 – No. 116/2008 Coll.


    Other Cases of Invalidity of Legal Acts in Employment law Relationships


    Section 19


    (1) A legal act whereby an employee waives his/her rights in advance is invalid.


    (2) Invalidity of a legal act may not be to the detriment of an employee unless the employee caused the invalidity exclusively himself/herself; if the employee incurs any damage as a result of such an invalid legal act, the employer shall be obliged to compensate the damage.


    (3) A legal act that lacks the prescribed consent of the competent body is invalid only if explicitly stipulated by this Act or a special law. Where this Act requires only that a legal act be consulted with the competent body, the legal act is not invalid even in the absence of the consultation.


    Invalidity of legal acts


    The provisions of this Section are specific with regard to the provisions of the Civil Code regulating legal acts. For employment purposes the Labour Code stipulates variations from the application of the common rules regulating legal acts contained in the Civil Code.


    The introductory paragraph regulates the forbidding of the advance waiver of an individual’s rights in employment law relationships; that is such waiver of rights is invalid. From the point of view of legal certainty and the protection of a contracting party it is, therefore, prohibited to waive a right that does not yet exist and which will be created in the future (e.g. the right to pay compensation for damage if the individual causes such damage in the future).


    Paragraph 2 protects the employee by laying down the rule that the invalidity of a legal act cannot be to the detriment of the employee, unless the employee himself caused the legal act to be invalid. Therefore, if the employee concludes a bilateral legal act with the employer (employment contract, agreement to terminate employment, agreement to extend qualifications) or if the employer executes a unilateral legal act (notice of termination of employment) and such a legal act is invalid solely on the grounds of its fault, such invalidity cannot be to the detriment of the employee, provided he did not cause it. This does not apply to legal acts where the employee himself caused such invalidity, for example, by intentionally misleading the employer by providing him with untrue information about his person.


    The third paragraph regulates the impact of any breach of the obligation to obtain the consent of the trade union (or works council) or to discuss with them facts stipulated by law. According to the Labour Code, the invalidity of a legal act causes such breach of obligation only if such invalidity is expressly stipulated by law.


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Section 20


    As regards the grounds for invalidity of a legal act, a legal act shall be deemed to be valid unless the person affected by the act invokes its invalidity. Invalidity may not be invoked by a person who himself/herself caused the invalidity. The same shall apply if an act is not performed in the form required by agreement of the parties.


    Relative invalidity


    This Section regulates the invalidity of legal acts under labour law. Where the finding of the Constitutional Court is concerned, legal acts under labour law are regarded as being relatively valid. Relative validity is typical for private law, where the contracting parties use legal acts to regulate, in particular, their mutual rights and obligations without taking into regard any common interest. Relative validity of legal acts means that a legal act is deemed valid until one or the other party seeks it to be declared invalid. Neither a third party nor the court may dispute the validity of such a legal act.


    In practice this means that if the employer and the employee conclude, for example, an agreement to terminate employment verbally, such an agreement is then invalid only relatively. It will, thus, be considered valid unless the employer or the employee disputes its validity.


    Where state bodies are concerned, they can only penalize the employer for breaching its legal obligations; it is not possible to declare the legal act invalid. Invalidity cannot be asserted by the party that caused it.


    For example, the employer serves notice of termination of employment on the employee for redundancy and only afterwards is it discovered that there was no redundancy, yet notice of termination is relatively valid. Thus, it is viewed as being valid until the employee claims that it is invalid. The employer cannot seek invalidity because he himself caused the invalidity of the legal act. The same applies to the legal form of the act. For example, where the employer dismisses the employee verbally, the previously described case shall apply.


    Even though it seems, given the linguistic interpretation, that legal acts under labour law are only relatively valid, this standpoint is not correct. Where the essentials (freedom and seriousness of will, comprehensibility) of a legal act are inadequate or where the defect of the legal act does not only concern the contracting parties but also the public interest or the personal rights of a person, absolute invalidity needs to be derived.


    Section 21


    (1) If a legal act was not performed in the form required by this Act, it is invalid only if explicitly stipulated by this Act. A legal act is invalid on the grounds of lack of the prescribed form also if so required by agreement of the parties. The provision of the second sentence is not applicable to employment contracts.


    (2) An agreement is concluded in writing also if a written proposal is accepted in writing. The manifestations of the parties’ will need not be on the same deed, unless this Act hereafter stipulates otherwise.


    Invalidity due to lack of form


    This Section lays down the rule for the validity of legal acts in labour law in terms of their form. Where labour law is concerned it applies that a legal act is invalid (relatively valid) if it fails to comply with the written form stipulated by law, only if such invalidity is expressly stipulated by the law or if the contracting parties agree on it. Therefore, where labour law is concerned, a legal act is invalid if:


    
      	the law requires a legal act to be concluded in written form; at the same time the law stipulates the penalties associated with such invalidity if the law is not observed (e.g. collective agreement, trial period agreement, non-competitive clause agreement, agreement to extend qualifications, agreement to indemnify the employer, agreement to terminate employment, notice of termination of employment, immediate termination of employment, agreement to perform work, agreement for the assignment of wages); or


      	the contracting parties agreed on the written form and the invalidity of the legal act if it is not observed (all other legal acts with the exception of employment contracts).

    


    Contrary to the Civil Code where the mere statutory requirement for an act to be made in writing if not observed results in the invalidity of the legal act, the Labour Code includes acts that are required to be made in writing, but the Labour Code does not stipulate any penalties in terms of invalidity (e.g. employment contract, notice of termination of agreement to perform work). In this case, breach of the written form does not result in the invalidity of the legal act, but the employer exposes himself to penalties by a state body (the State Labour Inspection Office) because of breach of statutory obligations under labour law.


    The provisions of paragraph 2 are superfluous because they state, as does the wording of the general regulation – i.e. Section 46(2) of the Civil Code, that where bilateral legal acts are concerned, the parties’ signatures do not have to be attached to the same document. Thus, a bilateral legal act may, in fact, constitute two unilateral legal acts (oferta – acceptation) that are mutually addressed and identical content-wise. The only exception to the above is when a legal regulation requires the signatures to be attached to the same document (e.g. collective agreement).


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Labour Inspection Act – No. 251/2005 Coll.


    Judgment of the Constitutional Court dated 12 March 2008 – No. 116/2008 Coll.


    Collective Agreement


    Section 22


    Only a trade union may conclude a collective agreement on behalf of employees.


    Section 23


    (1) A collective agreement may provide particularly for salary rights and other rights in employment law relationships, as well as the rights or obligations of the parties to the agreement. A collective agreement may not impose obligations on individual employees.


    (2) The parties to a collective agreement include the employer or several employers, or one or more employers’ organizations, and one or more trade unions.


    (3) A collective agreement may not be replaced by an agreement pursuant to Section 51 of the Civil Code.


    (4) A collective agreement is


    a) corporate if concluded between the employer or several employers and a trade union or several trade unions active at the employer;


    b) of a higher level if concluded between an employers’ organization or organizations10 and a trade union or trade unions.


    (5) The procedure in concluding a collective agreement, including resolving disputes between the parties, is stipulated by a special legal regulation11.


    10 Section 16(2) of Act No. 83/1990 Coll., as amended by Act No. 300/1990 Coll.


    11 Act No. 2/1991 Coll., on collective bargaining, as amended.Collective agreement


    The issues concerning the working conditions of a group of employees can be discussed by and between the employer and the employees’ representative. The employees’ representative is regarded as being the trade union and the works council. The works council, however, does not have legal personality and cannot represent employees in legal relationships. Only the trade union is entitled to create, change and terminate the employees’ rights and it can only do so in a collective agreement, i.e. not through any other agreement with the employer.


    A collective agreement is a legal act in which the trade union and the employer, or their representatives, as the case may be, agree on the terms and conditions under which employees work (collective working conditions). As a result, only the trade union is entitled to conclude a collective agreement.


    A collective agreement is concluded by the employer or several employers on the one part and by one or more trade unions on the other part. We distinguish between higher level collective agreements and corporate collective agreements. Higher level collective agreements are concluded between more than two employers and a trade union or between trade unions and organizations or employers’ organizations. Corporate collective agreements are concluded by and between the respective trade union and the employer for one enterprise or its organizational unit (branch), as the case may be.


    The working conditions of a group of employees can be regulated only through a collective agreement. Nonetheless, a collective agreement is a bilateral legal act that is regulated by the Labour Code and it cannot be replaced by an innominate contract according to Section 51 of the Civil Code.


    The Collective Bargaining Act regulates the procedure involved in the conclusion of collective agreements (collective bargaining), including issues concerning collective disputes.


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Collective Bargaining Act – No. 2/1991 Coll.


    Section 24


    (1) A trade union concludes a collective agreement also for employees who are not members of any trade union.


    (2) If there are several trade unions at a single employer, the employer shall negotiate the conclusion of a collective agreement with all such trade unions; the trade unions shall act with legal consequences for all employees jointly and in mutual agreement, unless they agree mutually and with the employer otherwise.


    Section 25


    (1) A collective agreement is binding on its parties.


    (2) A collective agreement is also binding on


    a) employers who are members of an employers’ organization that has concluded a collective agreement of a higher level and on employers who cancelled their membership in such an employers’ organization during the term of effect of the collective agreement;


    b) employees on whose behalf the collective agreement was concluded by a trade union or trade unions;


    c) trade unions on whose behalf a collective agreement of a higher level was concluded by a trade union.


    (3) Employees shall have the right to submit instigations for collective bargaining on a collective agreement and shall have the right to be informed of the course of such bargaining.


    (4) The rights incurred from a collective agreement by individual employees shall be exercised and satisfied as other rights of employees under an employment law relationship or agreements on work performed outside an employment law relationship.


    Scope of collective agreement


    A trade union concludes a collective agreement for all employees employed by the employer, including those employees who are not organized under a trade union. No degree of representation by trade unions is given. A trade union, as an association of citizens founded by at least three members (employees), communicates with the employer on behalf of all of the employer’s employees and through its acts, particularly the collective agreement; it influences the working conditions of also those employees who are not members of the trade union. This principle does not comply with private law principles, as an employee who is represented by a trade union cannot in any way affect the rights and obligations he assumes (whereas he is in no way deprived of his legal capacity).


    More trade unions at the employer


    Where more than one trade union operates under the employer, the employer communicates with all of the trade unions when it comes to the conclusion of the collective agreement; the conduct of trade unions has a legal effect on all employees and the trade unions act jointly and in mutual agreement, unless they agree otherwise between themselves and/or the employer. A collective agreement cannot be concluded if the trade unions are in disagreement. What concerns the provision of information and consultations, the employer communicates with all the trade unions, however, a collective agreement can only be concluded if all of the trade unions operating under the employer agree.


    Obligatory force of the collective agreement


    A collective agreement is binding on its parties and on:


    
      	employers who are members of an employers’ organization that has concluded a higher level collective agreement and on employers who cancelled their membership in such an employer’s organization during the term of the collective agreement;


      	the employee on whose behalf the trade union concluded the collective agreement;


      	trade unions on whose behalf the trade union concluded a higher level collective agreement.

    


    In cases when the employer cancels its membership in an employers’ association that concluded a collective agreement on its behalf, the provisions of the collective agreement will continue to apply to the employer during the term of the collective agreement. The same applies should the trade union cease to exist.


    Rights arising from collective agreement


    The employee rights arising from a collective agreement are applied and satisfied in the same way as are the other employee rights ensuing from the performance of work; it is, therefore, possible for each and every employee to require the employer to exercise the employee’s rights arising from the collective agreement. Where the employer fails to comply with the aforesaid, the employee may turn to the court.


    Section 26


    (1) A collective agreement may be concluded for a fixed term or for an indefinite term with a 6-month notice period, which shall commence on the first day of the month following after delivery of a written notice of termination to the other party to the collective agreement. A collective agreement may be terminated not sooner than upon expiry of 6 months from the effective date. If expiry of the term pursuant to the first sentence is subject to fulfilment of a certain condition, the collective agreement must also contain specification of the latest date of its effect.


    (2) A collective agreement shall enter into effect on the first day of the term for which it was concluded and shall terminate upon expiry of this term unless the term of effect of certain rights or obligations is stipulated otherwise in the collective agreement.


    Term, termination and effect of collective agreement


    This Section regulates the term of a collective agreement. A collective agreement may be concluded for a definite period of time or for an indefinite period of time subject to a six-month notice period, which commences on the first day of the month following delivery of a written notice of termination to the other party to the collective agreement.


    A collective agreement may be terminated no sooner than six months after its effective date. Where a collective agreement is terminated unilaterally, its duration is at least twelve months. The employer, the employers’ association, trade union or trade unions, as the case may be, may unilaterally terminate a collective agreement that has been concluded for an indefinite period of time on whatever grounds, without having to state the reason for such termination. This is not optimal from the autonomy of will point of view; a collective agreement concluded for a definite period (e.g. 3 years) cannot be terminated.


    A collective agreement comes into effect on the first day of the period for which it has been concluded and it terminates upon the lapse of this term, unless stated otherwise in the collective agreement.


    Section 27


    (1) A corporate collective agreement is invalid insofar as it provides for the rights and obligations under employees’ employment law relationships to a lesser extent than a collective agreement of a higher level.


    (2) A collective agreement must be concluded in writing and signed by the parties on the same deed; otherwise, it is invalid.


    Relation to higher level collective agreement, form of collective agreement


    This Section governs the relation between a higher level collective agreement and a corporate collective agreement. It also regulates the form of this legal act. The law requires that a collective agreement be made in writing, otherwise it is deemed invalid, and that the parties’ signatures be attached to the same document.


    Section 28


    Sections 41a, 42a, 43a, 43b, 43c, 44 and 49 of the Civil Code shall not apply to collective agreements.


    Applicability of the Civil Code to collective agreements


    This Section excludes the applicability of some of the general provisions of the Civil Code that concern legal acts associated with collective agreements. This primarily concerns the provisions that regulate the validity of legal acts in regard to conversion and simulation, challengability, the procedure involved in submitting and accepting a draft of the collective agreement and the possibilities connected with withdrawal from the collective agreement. The procedure involved in the conclusion of collective agreements is regulated by the Collective Bargaining Act.


    Related legal regulations:


    Civil Code – No. 40/1964 Coll.


    Collective Bargaining Act – No. 2/1991 Coll.


    Section 29


    The parties to a collective agreement shall be obliged to acquaint employees with the contents of a collective agreement not later than fifteen days of its conclusion.


    Obligation to acquaint employees with a collective agreement


    This Section imposes the obligation on the employer and the trade union to acquaint employees with the content of the collective agreement within a certain time period after its conclusion. A collective agreement, viewed as being a legal act that regulates the employment terms and conditions concerning a group of employees, should be made available to employees sufficiently in advance.


    

  



  

    Part two: Employment law relationship




    Employment law relationship




    Part Two (Sections 30 through 73) regulates the employment law relationship, which is a basic relationship under which the employee performs work for the employer in person. The provisions of Part Two of the Labour Code impose obligations on the employer in connection with the creation of an employment law relationship and changes thereto. It also provides a comprehensive definition of the possibilities to terminate employment.




    Title I    Procedure preceding commencement of employment law relationship




    Section 30




    (1) The choice of natural persons applying for employment in terms of qualifications, the necessary requirements or special abilities falls within the competence of the employer unless a special legal regulation indicates some other procedure12; this shall in no way prejudice the prerequisites stipulated by special regulations for a natural person as an employee.




    (2) The employer may request, in relation to negotiations preceding the commencement of an employment law relationship, from a natural person applying for employment at the employer, or from other persons, only those data that directly relate to the conclusion of the employment contract.




    12 Act No. 451/1991 Coll., stipulating some further preconditions for the discharge of certain offices in Governmental authorities and organizations of the Czech and Slovak Federal Republic, the Czech Republic and the Slovak Republic, as amended.




    Selection of employees




    According to this Section the selection of suitable employees is left entirely up to the employer. Where special positions are concerned, special legal regulations may stipulate the prerequisites that companies require of natural persons that are to take up the position. In other cases it is up to the employer how it selects suitable employees. Given the basic principles, the employer must respect the principle of equality between job applicants who may not be discriminated.




    Information the employer may require




    The second paragraph protects the job applicants’ privacy when it stipulates the employer’s obligations regarding the nature of the information the employer may require of job applicants. The employer may request only the information that is closely connected with the conclusion of an employment contract; that is information that is essential for the employer’s decision whether the employee will perform the work well. Such information may concern the employee’s education and qualification(s), skills and his state of health. The above information must relate to the type of work that the natural person (job applicant) is interested in. Such information will, therefore, not regard all of the employee’s qualifications, his previous employment or his general state of health but only the matters associated with the type of work under consideration.




    Before an employment law relationship is concluded, a natural person cannot be required to disclose his personal data, such as birth certificate number, family status, number of children, etc. Only such data may be required of the employee that play a key role in the employer’s decision whether the employee is suitable for the given position. Only after the employment law relationship has been established (in phase two) may the employer require such information from the employee as he needs to know to comply with his administrative obligations (for bookkeeping purposes, advance payments on health and social insurance, etc.).




    Section 31




    Prior to concluding the employment contract, the employer shall be obliged to acquaint the given natural person with the rights and obligations that would follow for him/her from the employment contract, or from their appointment to a working position, as appropriate, and with the working conditions and conditions of remuneration under which he/she is to perform the work, and with the duties that follow from special legal regulations applicable to the work that is to be the subject of the employment law relationship.




    Employer’s obligation to acquaint




    Where employment law relationships are concerned, the employee works for the employer, whereby it is typical for such a relationship that the employee is subordinate to the employer within the organization. Thus, this Section places the duty on the employer to acquaint the employee with the basic working conditions under which the employee is to work (including remuneration) before the two parties conclude an employment contract. The statute does not expressly state that the employee be informed in writing.




    Section 32




    In cases stipulated by a special legal regulation, the employer shall be obliged to ensure that the given natural person undergoes an initial medical examination prior to concluding the employment contract.




    Initial medical examination




    This Section requires the employer to have natural persons undergo a medical examination prior to creating employment. This is meant for the employer to establish whether the natural person is fit to perform the work.




    The employer may fulfil its obligation according to Section 103(1)(a); that is not to permit the employee to do work that he is unfit to do. According to the Public Health Care Act every employer is required to provide its employees with so-called company preventive care. The employer thus concludes a contract with a general practitioner or a healthcare centre, as the case may be, that is authorized to provide company preventive care, to ensure company preventive care for the employer.




    The obligation to arrange an initial medical examination prevails if a special legal regulation so stipulates. This is especially true where epidemiological or otherwise significant work is concerned, in which case special statutes clearly stipulate this obligation. In what concerns other work, the statutory stipulation of this obligation is not optimal; specifically, the employee is not clearly obliged to undergo a medical examination.




    As the ability to establish the employee’s fitness to perform work is crucial from the employer’s point of view, the following procedure may be recommended. The employer conditions conclusion of an employment contract by the employee having to undergo an initial medical examination. Should the employee fail to undergo a medical examination within a mutually agreed period after the conclusion of an employment contract, the employer may consider terminating the employee’s employment during his trial period.




    The above described procedure seems to be appropriate where the employer’s duty to secure occupational safety is concerned.




    Company preventive care is usually not covered by public health insurance and the employer pays the cost of it according to the contractual terms and conditions agreed with the healthcare centre. Where initial medical examinations are concerned, the employer is not obliged to pay the costs of such medical examinations for natural persons provided they are not yet employees. Nothing, however, prevents the employer from bearing such costs, for example, where an employment contract is subsequently concluded.




    Related provisions:




    Section 103(1)(a) of the Labour Code – employer’s obligation not to allow an employee to perform prohibited work and work whose difficulty would not correspond to the employee’s abilities and health




    Related legal regulations:




    Public Health Care Act – No. 20/1966 Coll.




    Title II    Employment law relationship, employment contract and commencement of employment law relationship




    Section 33




    (1) An employment law relationship is established by an employment contract concluded by and between the employer and the employee unless this Act hereafter stipulates otherwise.




    (2) If a special legal regulation or the articles of association require that a certain working position be occupied on the basis of an election made by the competent body, the election shall be considered to be a prerequisite preceding the conclusion of an employment contract.




    (3) Appointment to a managerial working position shall give rise to an employment law relationship in cases stipulated by a special legal regulation16a; unless stipulated by a special legal regulation, an employment law relationship shall be established by appointment only for the head of




    a) an organizational unit of the State7;




    b) an organizational section of an organizational unit of the State;




    c) an organizational section of a State enterprise13;




    d) an organizational section of a State fund14;




    e) a contributory organization15;




    f) an organizational section of a contributory organization;




    g) an organizational section of the Police of the Czech Republic16.




    (4) Appointment pursuant to paragraph 3 above shall be made by the entity competent to this end pursuant to a special legal regulation16b; if the competence to make the appointment does not follow from a special legal regulation, the appointment shall be made, for the head of




    a) an organizational unit of the State7, by the head of the superior organizational unit of the State;




    b) an organizational section of an organizational unit of the State, by the head of the organizational unit of the State7;




    c) an organizational section of a State enterprise, by the director of the State enterprise13;




    d) an organizational section of a State fund headed by an individual statutory body, by the head of the fund14;




    e) a contributory organization, by the founder;




    f) an organizational section of a contributory organization15, by the head of the contributory organization;




    g) an organizational section in the Police of the Czech Republic16, by the Police President.




    7 Sections 3 and 51 of Act No. 219/2000 Coll.




    13 Act No. 77/1997 Coll., on the State enterprise, as amended.




    14 E.g., Act No. 256/2000 Coll., on the State Agricultural Intervention Fund and on amendment to some other laws (the Act on the State Agricultural Intervention Fund), as amended, Act No. 211/2000 Coll., on the State Housing Development Fund and on amendment to Act No. 171/1991 Coll., on the competence of the bodies of the Czech Republic in matters of transfer of State property to other persons and on the National Property Fund of the Czech Republic, as amended, as amended, Act No. 104/2000 Coll., on the State Transport Infrastructure Fund and on amendment to Act No. 171/1991 Coll., on the competence of the bodies of the Czech Republic in matters of transfer of State property to other persons and on the National Property Fund of the Czech Republic, as amended, as amended.




    15 Section 54 of Act No. 219/2000 Coll., as amended.




    Section 27 of Act No. 250/2000 Coll., on budgetary rules for territorial budgets.




    16 Act No. 283/1991 Coll., on the Police of the Czech Republic, as amended.




    16a E.g. Section 2(6) and (7) of Act No. 312/2002 Coll., as amended, Section 102(2)(g) and Section 103(3) of Act No. 128/2000 Coll., o municipalities (the Municipal Order), as amended, Section 59(1)(c) and Section 61(3)(b) of Act No. 129/2000 Coll., o regions (the Regional Order), as amended, Section 68(2)(v) and Section 72(3)(b) of Act No. 131/2000 Coll., on the Capital City of Prague, as amended, Section 7(4) and Section 8(1) of Act No. 245/2006 Coll., on public non-profit institutional health-care facilities and on amendment to some laws, Section 10 of Decree No. 394/1991 Coll., on the position, organization and activities of teaching hospitals and other hospitals, selected professional medical institutes and regional public health stations within the management competence of the Ministry of Health of the Czech Republic, Section 131 of Act No. 561/2004 Coll., on preschool, elementary, secondary, higher vocational and other education (the Schools Act), Section 14(3) of Act No. 201/2002 Coll., on the Office of the Government Representation in Property Affairs; Section 17(2) of Act No. 341/2005 Coll., on public research institutions, Section 8(1)(a) and Section 9(4) of Act No. 483/1991 Coll., on Czech Television, Section 8(1)(a) and Section 9(4) of Act No. 484/1991 Coll., on Czech Radio, Section 8(1)(b) of Act No. 517/1992 Coll., on Czech News Agency, Section 9(2) of Act No. 256/2000 Coll., Section 6(5) of Act No. 211/2000 Coll., Section 8(4) of Act No. 104/2000 Coll., Section 12(2) and (3) of Act No. 77/1997 Coll., Section 24(3) of Act No. 250/2000 Coll.




    16b) E.g. Section 148(18) of Act No. 435/2004 Coll., on employment, Section 48 of Act No. 251/2005 Coll., on labour inspection, Art. II(17) of Act No. 274/2003 Coll., amending some laws in the area of protection of the public health, Section 9(3) of Act No. 256/2000 Coll.




    Commencement of employment law relationship




    Employment contract




    This Section regulates the establishment of employment. Employment, being an employment law relationship, is established on the basis of a legal act: an employment contract or appointment.




    An employment contract is a standard legal act through which employment is established. Employment is established through appointment only in the case of managerial employees listed in this Section or under a special statute. This only concerns key managerial employees who work in the public sector. All employees working in the private sector are employed on the basis of an employment contract. Where an employment law relationship is established, the no-forced labour principle applies as an employment law relationship is not established without the employee’s approval. This also applies to appointments, in which case the consent of the person who is to be appointed is required. Such consent may take on the form of a written or verbal act, or it may be implicit whereby the appointed person simply accepts his office. The Section furthermore stipulates which persons employed in the public sector are authorized to dismiss appointed persons.




    Appointment




    Appointment allows for easier termination of an employment law relationship. An appointed employee may be dismissed from his office by the employer or he himself may resign from his office even without the grounds thereof being stated. This is not possible where employment contracts are concerned; but in the case of key managerial employees who are employed on the basis of an employment contract, Section 73 allows for such persons to be dismissed or for them to resign from their office upon agreement.




    Related provisions:




    Section 73 of the Labour Code – dismissal of managerial employees or resignation from such position




    Section 34




    (1) An employment contract must include




    a) the type of work that is to be performed by the employee for the employer;




    b) the place or places of performance of work, where the work pursuant to subparagraph a) above is to be performed;




    c) the date of commencement of work.




    (2) If the employment contract does not stipulate the regular workplace for the purposes of travel allowances, the place of performance of work stipulated in the employment contract shall be the regular workplace. However, if the place of performance of work is stipulated beyond the scope of a single municipality, the municipality where the employee’s business trips most often begin shall be considered to be the regular workplace.




    (3) The employer shall be obliged to conclude the employment contract in writing.




    (4) The employer shall be obliged to submit one counterpart of the employment contract to the employee.




    Formalities of employment contracts




    This Section regulates the content and the formal elements of employment contracts. An employment contract represents a basic legal act in labour law that results in the establishment of an employment law relationship.




    The elements of an employment contract (provisions that can or must be included in an employment contract) can be divided into relevant elements and other elements.




    The relevant elements of an employment contract are:




    	the type of work;




      	the place of work performance;




      	the date of work commencement.


    
To be valid, an employment contract must contain the above elements. However, an invalid employment contract does not necessarily render the entire employment law relationship invalid. If it is proven that the employer and the employee agreed on these relevant elements in another manner, for example, verbally, the very employment law relationship is deemed valid.




    Type of work




    The type of work means the activity the employee undertakes to perform. Generally, the broader the definition (of the type of work), the more room the employer has to allocate work to the employee and vice versa. Nonetheless, the law does not permit for the type of work to be defined vaguely (e.g. helper, assistant, without giving any further specification), making it impossible to determine what kind of work the employee should perform.




    The agreed type of work can be further specified through a job description that represents the employer’s instructions which, unlike an employment contract, can be changed unilaterally.




    Place of work




    The place of work performance means the concrete definition of a place where the employee is obliged to perform his work. Again, the broader the definition (of the place of work performance), the easier it is for the employer to assert its right to assign work to the employee at various places and vice versa. The law defines the place of work performance in terms of the municipality in which the work is to be performed, such as Prague.




    Where work has to be performed at various places, the place of work can be defined using a wider context, such as the Czech Republic. Should this be the case, the regular place of work (the decisive place with regard to compensation for travelling expenses in the case of business trips) is deemed the municipality where the employee’s business trips most often begin. A different municipality may also be defined in the employment contract as the regular place of work.




    Where the place of work performance is concerned, the employee is obliged to perform work at the place defined in the employment contract as the place of work performance.




    Date of work commencement




    The last important element of the employment contract is the date of work commencement. The employment law relationship between the employer and the employee is created on this date (the date stated in the employment contract) and not on the date the employee actually arrives at the workplace.




    Other elements of the employment contract




    Save for the above-described relevant elements of the employment contract, the contracting parties may also agree on further rights and obligations according to the ‘what is not prohibited is permitted’ principle to regulate their employment law relationship. Further elements of the employment contract are particularly the following:




    	the term of the employment law relationship (Section 39);




      	trial period (Section 35);




      	reduced working hours (Section 80);




      	salary (Section 113);




      	non-competition clause (Section 310);




      	the employee’s consent to go on a business trip (Section 42), to work overtime in excess of the statutory limit [Section 93(3)] and to be on-call (Section 95).


    
Form of employment contract




    A rather special statutory construction applies to employment contracts. The Labour Code requires the employer to conclude an employment contract in writing and to provide the employee with one counterpart. However, this obligation is not conditioned by the sanction of invalidity (Section 21). Thus, a verbally concluded employment contract is valid only if the State Labour Inspection Office can impose a fine on the employer for it breaching its employment obligations. By so doing, the Labour Code places certain pressure on the contracting parties to conclude an employment contract in writing, which increases the contracting parties’ degree of legal certainty. On the other hand, the Labour Code wants to protect the employee who is a party to an employment law relationship which has not been concluded in writing.




    Related provisions:




    Section 21 of the Labour Code – invalidity of legal acts due to a deficiency in form




    Section 35 of the Labour Code – trial period




    Section 39 of the Labour Code – employment law relationship for fixed term




    Section 42 of the Labour Code – business trip




    Section 80 of the Labour Code – reduced working hours




    Section 93(3) of the Labour Code – overtime work




    Section 95 of the Labour Code – being on call




    Section 113 of the Labour Code – agreeing, stipulating or setting salary




    Section 310 of the Labour Code – non-competition clause




    Section 35 Trial Period




    (1) Where a trial period has been agreed, this period may not exceed 3 consecutive months from the date of commencement of the employment law relationship [Section 36(1)]. A trial period may also be agreed in relation to appointment to a working position of managerial employee [Section 33(3)]. An agreed trial period may not be subsequently extended unless hereafter stipulated otherwise. A trial period may be agreed not later than on the date that was agreed as the date of commencement of work, or the date that was specified as the date of appointment to the working position of managerial employee [Section 33(3)]. A trial period may not be agreed if the employment law relationship has already commenced.




    (2) A trial period shall be extended by the period of impediments to work as a result of which the employee does not perform work during the trial period.




    (3) The agreement on a trial period must be concluded in writing; otherwise it is invalid.




	
	


	
		Vážení čtenáři, právě jste dočetli ukázku z knihy  Labour Code Commentary.
 
		Pokud se Vám líbila, celou knihu si můžete zakoupit v našem e-shopu.
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